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STOP CODE: 1170

Re: Ex Parte Communication in CC Docket No. 95-185

Dear Mr. Caton:

Pursuant to Section 1.1206 of the Commission's Rules, notice is hereby given
of the attached written ex parte communication filed on behalf of Cox Enterprises, Inc., for
incorporation into the record in the above-referenced proceedings.

The ex parte memorandum addresses Commission jurisdiction over
commercial mobile radio services ("CMRS") and interconnection between local exchange
carriers ("LECs") and CMRS providers pursuant to the Omnibus Budget Reconciliation Act
of 1993 and the Telecommunications Act of 1996. The ex parte memorandum also
responds to an ex parte letter jointly filed by Bell Atlantic Corporation and Pacific Telesis
Group in this proceeding. See Lener from Michael K. Kellogg, Attorney for Bell Atlantic
and Pacific Telesis, to William F. Caton, Secretary, Federal Communications Commission,
filed on February 26, 1996 in CC Docket No. 95-185.

An original and two copies of this notice and the attached paper are being
filed with the Secretary's office. If you have any questions, please do not hesitate to
contact the undersigned.

~
es eetfully ~ned"

CUVlLU<t~ .
We er K. Harte~
Laura H. Phillips

Counsel for Cox Enterprises, Inc.
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MEMORANDUM

This memorandum analyzes the Commission's jurisdiction over rates, terms and
conditions of interconnection between local exchange carriers ("LECs") and commercial
mobile radio service ("CMRS") providers pursuant to the Telecommunications Act of 1996
("TCA") and the Omnibus Budget Reconciliation Act of 1993 ("Budget Act "). Cox
Enterprises, Inc. ("Cox") demonstrates below that the TCA preserves the Budget Act's
exclusive grant of jurisdictional authority to the Commission over CMRS providers and
LEC-to-CMRS interconnection. Accordingly, the Budget Act and the TCA give the
Commission exclusive authority to adopt its tentative proposal to establish an interim bill
and-keep mutual compensation policy for LEC-to-CMRS interconnection in the pending
CMRS Interconnection Notice,!'

1. BACKGROUND

On October 16, 1995, Cox submitted a memorandum - attached hereto - in the
Commission's ongoing CMRS Equal Access and Interconnection docketY demonstrating that
the Budget Act vests the Commission with exclusive jurisdiction over CMRS providers and
the rates, terms and conditions of LEC-to-CMRS interconnectionY In panicular, the
memorandum showed that the Budget Act's amendments to Sections 2(b) and 332 of the
Act "federalized It all commercial mobile radio services, thereby bringing them within the
exclusive interstate jurisdiction of the Commission.~/

II See Interconnection Between Local Exchange Carners and Commercial Mobile
Radio Serr;ice Providers; Equal Access and Interconnection Obligations to Commercial Mobile
Radio Serr;ice Providers, Notice of Proposed Rulemaking, CC Docket Nos. 95-185, 94-54
(reieased January 11, 1996) ("CMRS Interconnection Notice").

1/ See Equal .Access and Interconnection Obligations Pertaining to Commm:ial Mobile
Radio Services, Notice of Proposed Rulemaking and Notice of Inquiry, CC Docket No. 94
54, RM-8012, 9 FCC Red 5408 (1994) ("CMRS Equal. .Access and Interconnection Notice").

'J./ See Ex Parte Letter from Werner K. Hanenberger, Counsel for Cox Enterprises,
Inc., to William F. Caton, Secretary, Federal Communications Commission, filed in CC
Docket No. 94-54 on October 16, 1995 ("Cox Ex Parte").

~I See Cox Ex Parte, at 3-9.
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II. DISCUSSION

In an ex parte lener jointly filed on February 26, 1996, Bell Atlantic Corporation
("Bell Atlantic") and the Pacific Telesis Group ("PacTel") argue that the TCA "expressly
strips the Commission of authority to mandate" bill-and-keep interconnection between
LECs and CMRS providers.~i The Bell Atlantic/PacTe1 Ex Parte's error-filled
interpretation of the TCA would stand the statutory framework and Congressional intent
on their heads. In fact, the TCA preserves the Commission's exclusive jurisdiction over
LEC-to-CMRS interconnection granted by the Budget Act.

A. The Bud"t Act. As the Bell Atlantic/PacTel Ex Parte acknowledges,
"[i)nterconnection between LECs and CMRS is covered by Section 332(c)(I)(B)" of the
Budget Act'!! The Bell Atlantic/PacTel Ex Parte nevertheless concludes that Section
332(c)(I)(B) deprives the Commission of jurisdiction over LECto-CMRS interconnection.
By failing to consider the entire statutory framework of the Budget Act, however, the Bell
Atlantic/PacTel Ex Parte grossly misreads the import of Section 332(c)(1)(B) and fails to
recognize, much less appreciate the significance of, the amendment to Section 2(b)P
Properly read in the context of the Budget Act, Sections 2(b) and 332(c)(1)(B) vest the
Commission with exclusive jurisdiction over all aspects of LEC-to-CMRS interconnection.

To begin with, the Bell Atlantic/PacTel Ex Parte fails to address the ramifications of
the Budget Act's amendment to Section 2(b). While it is true that Section 2(b) traditionally
"fences off" from Commission iurisdiction and reserves to the states authority over

21 See Ex Parte Letter from Michael K. Kellogg, Counsel for Bell Atlantic and
PacTel, to William F. Caton, Secretary, Federal Communications Commission, filed in CC
Docket No. 95-185 on February 26, 1996 ("Bell Atlantic/PacBell Ex Parte").

g.! See ill, at 5.

ZI The U.S. Court of Appeals for the D.C. Circuit ("Court of Appeals") has held
that "it is beyond cavil that the first step in any statutory analysis, and our primary
interpretive tool, is the language of the statute itself." A menean Civil Liberties Union 1.'.

FCC, 823 F.2d 1554, 1568 (D.c. Cir. 1987) (citing Landreth Tim~ Co. v. Landreth, 471
U.S. 681, 685, 105 S.Ct. 2297, 2301 (1985)j Blue Chip Stamps tJ. Manor Drug Stores, 421 U.S.
723,756,95 S.Ct. 1917, 1935 (1975)j Greyhound Corp. v. Me. Hood. Stages, Inc., 437 U.S.
322, 330, 98 S.Ct. 2370, 2375 (1979)).
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"intrastate" matters,!/ Congress expressly amended Section 2(b) to except Section 332 and
matters thereunder from the boundaries of state authority.!!

The Budget Act shows that Congress delegated jurisdictional authority to the FCC
with regard not only to CMRS providers but also any interconnection that CMRS
providers require of any common carriers, regardless of any physically intrastate facilities or
the intrastate nature of any traffic involved, and irrespective of a preemption analysis.
Section 332(c)(I)(B) provides that:

Upon reasonable request of any person providing commercial mobile service,
the Commission shall order a common carrier to establish physical
connections with such service pursuant to the provisions of section 201 of
this Act. Except to the extent that the Commission is required to respond to
such a request, this subparagraph shall not be construed as a limitation or
expansion of the Commission's authority to order interconnection pursuant
to this Act.

The plain meaning of the first sentence of this provision is that the FCC has authority to
order all common carriers to establish physical interconnection with CMRS providers,
upon request, and pursuant to Section 201 of the Act..!QI The second sentence of Section
332(c)(1)(B) means that the Commission's authority to order interconnection is not altered,
except when the Commission acts in response to a CMRS provider's request for interconnection.
Accordingly, it necessarily follows that the Commission's jurisdictional authority is altered
with respect to requests from CMRS providers for interconnection.

Comparing the terms of Sections 201 and 332(c)(1)(B), moreover, it is evident that
Section 332(c)(I)(B) expands rather than limits the FCC's jurisdiction over CMRS. Section
201(a) provides:

It shall be the duty of every common carrier engaged in interstate or foreign
communication by wire or radio to furnish such communication service
upon reasonable request therefor; and, . . . in cases where the
Commission, after opportunity for hearing, finds such action necessary or

~/ See 47 U.S.c. § 152(b); Louisian.: Public Serv. Comm 'n v. FCC, 476 U.S. 355,
370 (1986) ("Louisiana PSC).

2/ Section 2(b), as amended, provides that: "Except as provided in. . . [S]eaion
332, nothing in this shall be construed to apply or to give the Commission jurisdiction
[over intrastate telecommunications]." 47 U.S.c. § 152(b) (emphasis added).

10/ Section 201 of the Act authorizes the Commission to order common carriers
to provide service and to make physical interconnection available, upon request. 47 U.S.c.
§ 201(a).
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desirable in the public interest, to establish physical interconnections with
h . 0 11/ot er carrIers ....-

While the duty to provide interconnection under Section 201(a) extends only to those
common carriers "engaged in interstate or foreign communication," Section 332(c)(1)(B)
makes no distinction between interstate and intrastate common carriers, but rather,
provides that "the Commission shall order a common camer to establish physical
connections" with CMRS providers. That, of course, is consistent with the amendment to
Section 2(b), which excepts CMRS services provided pursuant to Section 332 from the
statute's jurisdictional distinction between intrastate and interstate services. Furthermore,
while Section 201(a) requires interstate and foreign common carriers to establish physical
interconnections only with respect to "other carriers", Section 332(c)(1)(8) specifically
identifies "any person providing commercial mobile service" as being within the ambit of
the statute's interconnection privileges.

In contrast, the Bell AtlanticlPacTel Ex Parte glosses Section 332(c)(I)(8) as "simply
stat[ing] that physical interconnection arrangements must be established 'pursuant to the
provisions of [S]ection 201['] . . . , [and] Section 201 has never been thought to trump
state rate making authority under Section 02(b)."W This assertion quite plainly
misunderstands the scope of the statutory changes contained in the Budget Act. CMRS
was declared an interstate service and, therefore, jurisdiction over the rates, including the
rates for interconnection to this interstate service, were federalized.LV Accordingly, state

111 47 U.S.c. § 201(a).

121 Bell Atlantic/PacTel Ex Parte, at 5.

III Under Section 2(a), the Commission has comprehensive jurisdiction over
interstate and foreign communications. See Operator Services Providers of America, 6 FCC
Rcd 4475,4476 n.17 (1991) ("Operaror Services of America") (quoting Nat 'I Ass'n of Reg.
V1iI. Comm'rs v. FCC, 746 F.2d 1492. 1501 (D.C. Cir. 1984) (interstate and foreign
communications are "totally entrusted to the FCC"); Teferent Leasing Corp. et al., 45
F.C.C.2d 204, 217 (1974) (the Commission has "plenary and comprehensive regulatory
jurisdiction over interstate and foreign communications"), ajf'd sub nom., North Carolina
Vtil. Comm'n v. FCC, 537 F.2d 787 (4th Cir.), cert. denied, 429 U.S. 1027 (1976». The
FCC's jurisdiction over interstate and foreign communications is distinct from state
authority, "Congress having deprived the states of authority to regulate the rates or other
terms and conditions under which interstate communications services may be offered." See
Operator Services of America, 6 FCC Red at 4477 nn.18-19 (citing AT&T and the Associated
Bell System Cos.; Inrerconneaion With Specialized Carriers in Furnishing Inrerstate and
Foreign Exchange Service in Common Conrro[ Switching A"angemenrs, 56 F.C.C.2d 14, 20
(1975) ("The States do not have jurisdiction over interstate communications"), a!J'd sub
nom., California v. FCC, 567 F.2d 84 (D.C. Cir. 1977), cen. denied, 434 U.S. 1010
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ratemaking authority alleged by the Bell Atlantic/PacTel Ex Parte to be "untrumpable" is
in fact irrelevant with regard to LEC-to-CMRS interconnection.

B. Ih£..Idecommunigtions Act of 1996 ("TeAIt). The TCA introduces
requirements for LEC provision of interconnection and establishes a new general class of
common carrier entity that is entitled to interconneCtion called a "telecommunications
carrier. "ll/ Because CMRS providers generally fit the definition of "telecommunications
carrier", the question arises whether the interconneCtion provisions of the TCA alter the
Commission's exclusive jurisdiction over LEC-to-CMRS interconneCtion. Review of the
interconnection provisions of the TeA shows, however, that the Commission's exclusive
jurisdiction granted by the Budget Act over LEC-to-CMRS interconnection is left
undisturbed.

SeCtion 251 of the TCA governs LEC provision of interconneCtion to
telecommunications carriers. In particular, SubseCtion 251(b){5) imposes an obligation on
all LECs to establish reciprocal compensation arrangements for the transport and
termination of telecommunications.JiI In addition, Section 251(c)(2) imposes a duty upon

(1978); AT&T v. Pub Servo Comm 'n, 635 F. Supp. 1204, 1208 (D. Wyo. 1985) ("It is
beyond dispute that interstate communications is nonnally outside the reach of state
commissions and within the exclusive jurisdiction of the FCC"».

14/ "Telecommunications carrier" means any provider of telecommunications
services, except that such term does not include aggregators of telecommunications services.
A telecommunications carrier shall be treated as ill common carrier under the Act only to
the extent that it is engaged in providing telecommunications services, except that the
Commission shall determine whether the provision of fixed and mobile satellite services
shall be treated as common carriage. 47 U.S.c. § 153(49), TCA, at § 3.
"Telecommunications service" means the offering of telecommunications for a fee directly
to the public, or to such classes of users as to be effectively available directly to the public,
regardless of the facilities used. 47 U.s.c. § 153(51), TCA, at § 3. "Telecommunications"
means "the transmission, between or among points specified by the user, of information of
the user's own choosing, without change in the format or content of the information as
sent and received." 47 U.s.c. § 153(48), TCA, at § 3.

ll/ See 47 U.S.C. § 251(b)(5), TCA, at § 101. The TCA expressly excludes CMRS
providers from the definition of a "local exchange carriers" subject to Section 251's
interconnection obligations. SeCtion 153(44) states that:

The term "local exchange carrier" means any person that is engaged in the
provision of telephone exchange service or exchange access service. Such
term does not include a person insofar as such person is engaged in the
provision of commercial mobile service under section 332(c), except to the
extent that the Commission finds that such service should be included in the
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all "incumbent"W LEes to provide just, reasonable and nondiscriminatory access to
unbundled network elements, at any "technically feasible point within the carrier's
network."E!

In interpreting the status of the FCC's jurisdiction under Section 251, the "savings
provision" in Section 251(i) provides important statutory guidance: "Nothing in [Section
251] shall be construed to limit or otherwise affect the Commission's authority under
[S]ection 201. ".!!/ Thus, the FCC's authority to set parameters for interconnection under
Section 251 is in addition to that it already possesses under Section 201 of the Act. The
legislative history regarding Section 251(i), moreover, supports this reading:

New subsection 251(i) makes clear the conferees' intent that the provisions of
new section 251 are in addition to, and in no way limit or affect, the
Commission's existing authority regarding interconnection under section 201
of the Communications Act..!!!

Accordingly, any authority granted the FCC under the interconnection provisions of
Section 251 only amplifies the power the FCC already possessed. Because the Budget Act
already gives the FCC exclusive jurisdiction to respond to requests of CMRS providers for
interconnection to LEC networks under Section 201(a) of the Act, Section 251 of the TCA
"in no way limits or affects" this authority.

By concluding that the TCA "expressly strips" the Commission of jurisdiction over
local interconnection agreements, however, the Bell Atlantic/PacTel Ex Pane notably fails

definition of such term.

47 U.S.c. § 153(44).

161 Incumbent LECs are defined as including all traditional LECs that, upon
enactment, have interstate access charge tariffs on file or are members of the National
Exchange Carriers Association's ("NECA") interstate access tariff. See 47 U.S.C. § 251(h),
TCA, at § 101. All telephone companies that participate in the distribution of carrier
common line ("CCL") revenue requirement, pay long term support to NECA common line
tariff panicipants, or receive payments from the transitional support fund administered by
NECA are deemed to be members of the association. 47 C.F.R S69.601(b). A person or
entity that, on or after enactment, is a successor or assignee of a NECA member is also an
incumbent LEC.

17/ See 47 V.S.c. § 251(c)(2).

ill 47 V.S.c. § 251(i), TCA, at § 101.

121 See Conference Report, at 123.
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even to mention Section 251(i) or the legislative history. Furthermore, the provision of the
TeA upon which Bell Atlantic and PacTel do rely, Section 251(d)(3)(A), supports the
contrary proposition. Section 251(d), taken as a whole, lends support to the interpretation
that the TCAdoes not limit the FCC's exclusive jurisdiction over LEC-to-CMRS. .
InterconnectIon.

Section 251(d) directs the FCC to complete a rulemaking to implement the TCA's
interconnection provisions. With regard to state interconnection regulations, Section
251(d)(3) provides that the Commission may not preclude certain state commission actions
and establishes a three-pronged test for preemption. Section 251(d)(3) arguably expands the
Commission's jurisdiction with regard to interconnection because its three-pronged
standard for FCC preclusion of state regulation is much looser than Louisiana PSCs
preemption standard.

Under Louisiana PSC, the FCC may not preempt state regulation if: (i) it is possible
to separate the intrastate and interstate portions of the service; and (ii) the state regulation
is consistent with the federal purpose.E/ Unlike Louisiana PSC, however, Section 251(d)(3)
does not require a finding that the Commission determine it impossible to separate the
interstate and intrastate portions of telecommunications in order for the Commission to
preempt state regulation. Rather, the three-pronged preemption test under Section
251(d)(3) provides that:

the Commission shall not preclude the enforcement of any regulation, order, or
policy of a State commission that: (A) establishes access and interconnection
obligations of local exchange carriers; (B) is consistent with the requirements of this
section; and (C) does not substantially prevent implementation of the requirements
of [Section 251] and the purposes of [the competitive markets section of the
TCA)..ll/

Section 251(d)(3) thus means that the FCC may not preempt a state when the state
regulation meets all three prongs of the test. The logical corollary of the preemption test
enunciated under Section 251(d)(3), however, is that the Commission rrury preclude
enforcement of any state regulation, order or policy that either: (i) does not involve access
and interconnection obligations of local exchange carriers; or (ii) is not consistent with the
requirements of Section 251 or substantially prevents implementation of Section 251; OT (iii)
does substantially prevent implementation of the purposes of Section 251 or the
competitive markets section of the TCA. While the two-pronged Louisiana PSC test
requires the FCC to show both inseverability of intrastate and interstate matters and state
frustration of a federal purpose to justify preemption, therefore, Section 251(d)(3) shifts the

201 See 476 U.S. at 372-376.

Z,ll See 47 U.S.c. § 251(d)(3), TCA, § 101 (emphasis added).
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burden to authorize the FCC to preempt any state regulation that fails to meet any single
prong of the three-pan statutory test.

The TCA, moreover, preserves the Budget Act's expansion of the FCC's jurisdiction
with regard to CMRS providers. Section 253 of the TCA authorizes the FCC to preempt
state regulations that impose' barriers to entry by telecommunications carriers. See 47
u.s.c. § 253. Section 253(e) provides, however, that "[n)othing in this section shall affect
the application of section 332(c)(3) to commercial mobile service providers." Section
332(c)(3) prohibits states from regulating rates and entry with respect to CMRS providers
and gives the Commission exclusive authority to determine whether a state petition to
regain rate or entry regulation authority has met the statutorily required showing.W
Accordingly, Section 253(e) provides that the Commission's exclusive authority over CMRS
interconnection and state petitions to regain authority to regulate CMRS is unaffected by
the enaCtment of the TCA. Moreover, any contrary conclusion would be inconsistent with
both the intent of the Budget Act - to free CMRS from a state-by-state substantive
regulatory process and the TCA - which confirms that states may not maintain barriers to
competltlve entry.

Finally, the Bell AtlanticlPacTel Ex Pane also fails to consider the TCA's treatment
of wireless carriers under the provisions governing Bell Operating Company ("BOC") entry
into interLATA markets. Section 271(c)(1) of the TCA requires that a BOC demonstrate
that it has entered into at least one interconnection agreement with a "facilities-based
competitor" as a competitive precondition to its entry into interLATA markets. Section
271(c)(1) also specifically provides that an interconnection agreement with a cellular carrier
is not a sufficient predicate for BOC interLATA entry authority. Given that Congress
thus considers cellular service to be in an entirely different competitive market from
landline local exchange service (which is plainly reflected in both the Budget Act and the

22/ The Commission also has sole discretion to "grant or deny" any state petition
for authority to regulate the rates of CMRS providers. Section 332(c)(3)(A) grants the
Commission exclusive authority to decide whether a state has sufficiently proven either
that market conditions with respect to CMRS fail to adequately protect intrastate CMRS
subscribers from discriminatory or unjust and unreasonable rates or that such non
competitive market conditions exist and CMRS is a "replacement for land line telephone
exchange service for a substantial portion of the telephone land line exchange service
within [a] State." 47 U.S.C § 332(c)(3). This provision (and the Commission's rules) plainly
contemplate that a state demonstrate that CMRS service has replaced or has become a
substitute for a substantial number of landline telephone subscribers before a petition could
be granted. See 47 C.F.R. §20.13, State Petitions for authority to regulate rates. Even if a
state has sufficiently justified grant of a petition for rate regulation authority, the duration
of such authority may be limited "as the Commission deems necessary." 47 U.S.c. § 332 (c)
(3)(A). In either case it is the Commission, using rules it adopted pursuant to its
implementation of the Budget Act, that is required to assess any state petitions.
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TCA), the TCA cannot "expressly strip" the Commission of authority over LEC-to-CMRS
interconnection as the Bell Atlantic/PacTel Ex PaTte assens.
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III. CONCLUSION

The provisions of the TCA support the conclusion that the FCC has exclusive
jurisdiction over all LEC-to-CMRS interconnection rates and traffic.~/ The interconnection
provisions of Section 251, in conjunction with the "savings clause" in Section 251(i),
explicitly state that the FCC's authority to establish requirements for LECs to provide
reciprocal compensation is in addition to authority it already possesses under Section 201(a)
of the Communications Act of 1934. Contrary to the Bell Atlantic/PacTel Ex Pane,
moreover, Section 251(d)(3) expands rather than limits the Commission's authority with
regard to interconnection by loosening the Louisiana PSC preemption test. Furthermore,
the preemption provisions regarding state barriers to entry by telecommunications service
providers contained in Section 253 are consistent with the Budget Act's elimination of state
rate and entry regulation over CMRS providers. The exclusion of cellular service as a
predicate to BOC interLATA entry authority under Section 271(c)(1) of the TCA further
suppons the conclusion that the TCA does not alter the Commission's exclusive
jurisdiction over CMRS and LEC-to-CMRS interconnection under the Budget Act or its
ability to establish an interim bill-and-keep mutual compensation policy.

23/ The pricing standards set forth in Section 252(d) are applicable only to the
process of state approval of interconnection agreements, and in no way limit the
Commission's authority under the Budget Act regarding LEC-to-CMRS interconnection.



ATTACHMENT



DOW: LOHNES « .ALBERTSON

lIMP I RETURN
WASIo4INGTOH. 0 C IOC~'·II ••

october 16, 1995

VU lAID DJrllfay

Mr. Willi.. r. Caton
S.cretary
F.d.ral co..unicatien. C~ission

1919 M Str••t, N.W.
Wa.hinqton, D.C. 20554

gram
R.: D9ck.~ CC No, 24-54

D.ar Mr. eaten:

"c~.".O"C (lOll ••"·1.00
~"'C:.''''~ CIOI' ••"·aeoo

RECEIVED
OCI.16 1995

Pl.a•• find attachecl a M.-orandua and. dupllcate copi••
subllitt.cl by cox Interpri••••xaa1nlncJ 1:.be scope of the FCC'.
juri.diction ever rat.•• and t.eras ot int.ercoftftlC'tion bltv.en ams
providers and LEC••

It you bav. any qu••tion., pl•••• 40 not. h..itat. to contact
the uncl.r.iqnld.

werner It. Bartanblr9er
IAcmarcl J. bftMdy
Laur. B. PIll11l,.

Counsel tor cox 'In1:erPZ'1... , Inc.



DO~ LOHNES & ALBERTSON
12SS 'T'WE .... Ty·T~ '.0 S"'.EET

WASHINGTON. C e. -10027.', ••

TEL.E~1040NE (102) 8.7·2S00

"ACS'M'l...E (2021857·••00

October 16. 1995

MEMORANDUM

This memoraacNm examines the scope of the Federal CODUIl1IIIicatiODS
Commission's ("Commjssion") jurisdiction over the tIllS IDd terms of iDI=coDDeaion
between commercial mobUe radio service ("oms") providers aDd local excblnp carriers
("LECs"). Cox demollSUUeS tbat because of cbaDps to die CommiMioD's jurisdiction over
CMRS under the 1993 Budpt Act. the Commission bas exchJsj~ r..- jurisd.icUon over
CMRS. iDcludiDI rares wociared wich both i.Dr.erstaIe IDd imruraIe oms iDI.ercoaDIctio
between LECs and CMRS providers. AccordiDlly. mere is DO .. for tbe COIDIIUaioD to
preempt the stares to order the plymnt of mutUal compeDIIIion for the lemimoon of uatIc
on the respective LEC aDd CMRS DelWOrb. :

I. BACKGROUND

The Co!D!D1JDicluoas Act coaraiDI I dual~ SIrUCCIR for _tsure aDd
intrastate wireliDe communicatiODl. Section 2(1) of die Act coafen upoa die Commiuion
exclusive jurisdiction over "all ilatstaJe aDd fomp cormDlInnDon by wire or radio
. . . _"1' UDder this juriIdictioDll mandate, tbe Commiuion is empowered to replare
common carriers eDlI.ed in iDlerstare comnn"licaoo... Section 2(b) liIIliII Commission
jurisdiction "with respect to 0 charpI.~. pnaices• .mces. f1cililies. or
relUlatioDS for or in co"'W"rior1 with iJI:raIaIe comnm1clt.icD . . .."~ AJ tbe
Commission bas soqIIt etfecdw __ to cterepIIIIe commuaic... equipmeDr or
im:roduce DeW commuDicatioal Ienices iDID die IIIUbt it bu~ pnempred swes
with inconsistent policies. IJl CI.a wbere die Commission bas O'9aapped i1s juriIclictioDll
boundary, couns ba~ revened the Commiuion.~

n. CcwnmiMiaa'. juriIdicIion OWl' CO'D"'Dicaao. provided by mobile rIdio
is eutirely difIa_ flam die CommiMion's juriIdicDoa Ofti' Indl. commuDicaIioal. The
Omnibus Budpt RIcoaciJiatire AJ:t of 1993 (the "Budpt AJ:t-) funde....'Jy raljped die

I~~ 47 U.S.C. § 152(1).

1~ 47 U.S.C. § 152(b).

3Se, LollisiQIIQ Public s.rv. Comm'II v. FCC, 476 U.S. 355 (1916) (e1..QuililIW psc.); Sft
also C2Ji/!JmkJ v. FCC. 798 F.ld 1515 (D.C. Ca. 1916); NtII'l A.a',. D/R6,. Uril. Comm'n
v. FCC. 880 F.ld 422 (D.C. Cir. 1989).

I



balance of federal/state jurisdiction over CMRS. In the Budlet Act Coqress ameDded
Section 2(b) aDd Section 332 aDd reclassified all existing mobile services as either CMRS or
private mobile radio services (·PMRS·).~ One of the main purposes of the Budget Act was
to foster the nationwide growth of wireless telecommunications by establishing a uniform
federal regulatory framework for all mobile services.

AmeDdec1 Sections 332 aDd 2(b) rewrote me trlditioDll bouDdaries of
jurisdiction over mobile services. 1'be stites DO lonpr enjoy rare aDd emry regulation
authority over CMRS providers. I1 Ratber. their authority is limited to overseeiq me "terms
aDd coDditioDS" of oms aDd PMRS services provided to aid users. 1be Bu4pt Act thus
eliminated state substaDtive jurisdiction over wireless common carrier services. Substantive
regulation of CMRS bas become federalized aDd, becau.e juriIdictioD over CMRS is DO

lonaer' divided, authority over CMRS imercoDDeCtion is DO loapr jurisd.ictiODllly split.

A.rJUiDI that ameDded SectioDS 332 aDd 2(b) expressly preemptS swe autbority
over imrasw.e CMRS rates but does DOt expressly aumorize me Commiuion to MpWe
imrastate CMRS rIleS, some bave sugesred tbat Conpess may have creatId a "jurisd.ictimal
void" UDder which aeitber the Federal ,OveiDlWDt oor the stares bas replatory IU!bority
over me formerly iDIruIaIe CMRS rues. r As demoIiIaued in tbiI memo. dIis tbIory is .
contrarY to the plain IJDIuaIe aDd leJisW:ive hisIory of the Bu4pt Act. CommiuioD
adoption of this jurisdietioDll void theory would DUJlify the Budpt AA:I aDd Coua:ress's imem
that Commission direct tbe evolution of wireless nmvorts on a DIIioDwide basis.

n. Ccmmtr+oa JuriIdIcdoa OYer eMItS to LEe~ II
Con"''' WItb tbe PI&III Manin,aDd lAP"mm BiJtary of Ameaded
Sel:tioIII 332 IDCI 2(b).

Review of me Bu4pt Ad. IllS its leIiJIative bist.ory CODftrms me FCC's sole
authority over CMRS to LEe~OD. 1be Bu4pt Ad. el'P'nds tile Commission's
jurisdiction to occupy me field. I'IIber tban lDIiminiDi prior limia OD or reIIrictiDI tbe
Commisslon's juriJdicUoD cm=r imrutaIe rues for mobile .mces.!' AccordiDI1Y. me

·s.e 47 U.S.C. I 332(d).

's« 47 U.S.C. I 332(c)(3). Jy dilculnd below, ..... A/;t proYidII dill alii caD
petition die FCC" far~ CD lIurablisb IUtwa,.;~rII',lIIjoIi over CMIS providm if
they caD GemoDlUale t1IaI CMRS bill become I sublrill. for ndiIioDIl I,MJi- 1elepboDe
service for a subsWltial ponioD of me public widliD tbe ....

6S.e CeUulu R.esel1ers Association Petition for 'RIcoasiderarioD. in PIl DocDt No. 94-105 at
6 (rued Jum 19. 1995).

'~e McCaw Cellular CommUDicauoDS, IDe., Reply COIIIJDeIIS, in PR Docket No. 94-105
(co"",,wet... )



Commission need not preempt to regulate the entire imerc:ODDeCtiOD arrangement between a
LEC and CMRS provider; such preemption has already occurred by swur.e.

1. Sec;tiog 2lbl. The Budget Act places imruraIe CMRS imercODJJeCtion
rates uDder the Commission's exclusive jurisciiction by its ameDdmems to Section 332(c) aDd
2(b) of the Act. Section 2(1) gives the Commission exclusive jurUdicUon over all interstate
telecommunicatioDS." Section 2(b) ·feaces off"f from Commiscion jurUdicUon all •charges.
classificatioDS. practices. services. facilities, or reJU,1IJioDS for or in coll1leCtion with
intrastate communication service by wire or radio of lIlY carrier . . . .·W UDder the
Supreme Court's imerpretation of Section 2(b) in the pre-8udpt N:t LiJIIisi4nD PSC , .
c1ecision. the Commission is denied juriscliction over all upecu of iDIruIare
telecommunicatioDS that are severable from the imetswe portion or do DDt conflict with 1

Federal policy.111

The Budpt Act. bowever. ameDded SectioDS 332(c) aDd 2(b) IDd supenedes
LowitJlltZ PSC with reprcl to Stale jurisdiction over imruraIe CMRS. The CommiIIioD in
LowitJlltZ PSC arJUed dW it bad autboritY UDder Section 220 of t.be N:t to preempt state
depreciation regulatioas. In rejectiDa this arpmeIIl. the Court DOted tbIl t.be maiD c1lule •
Section 2(b) _.. . . DOdIiDI in this chapter sDall be~ to apply or to 1M die
Commjqion jurUdicUon with respect to- iDIruIare telec:om"'UIIicaticD - is iaelf I -NJe of
stamtory conmuction. . . . [dial] presems its 0W11 specific iDIuuctioas rqan1iDa the
comet approach to the statute which applies to bow we sbouk1 reid [Section] 220.·w

Coqress ameDdId me initial clause iDIroducq Section 2(b) U 1 mrtet
limitDlion on the maiD c1lule of Section 2(b). whidl~ PSC re.u* a •nile of
stamtory construetion.· The adverbial clause limitiDI the main claule of Section 2(b). as
most n:cem1y ameuded by the Bud.pt At:t. provides:

ucqn as pl'flViMd in secriDru 223 thrrHl,h 227 t1/ thiJ titM.
incWsiw, t11td S«fioII J32 . . DOCbiDI in tbiI chapter

(...conriJlwd)
(filed March 3. 1995) (-McCaw hply Commems·).

'Se,47 U.S.C. 1152(&).

95ft LoIIisiDnIJ PSC. 476 U.S. 370.

lOSe, 47 U.S.C. I 152(b).

liSe, Louisiizn4 PSC, 476 U.S. 372-376.

I%Se, LDuLrilwJ PSC. 476 U.S. It 373. 376-7 n.5.
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sball be consaued to apply or to give the Commission
jurisdiction [over intrastate telecommunicationsJ..121

As shown below, Section 332 grams the Commission sole authority over ail CMRS rates and
emry issues. Accordinlly. the plain languale of Sections 2(b) IDd 332 of the Act, as
amended by the Bu.dpt Act. reserves exclusive jurisdiction over all substamive relUlatioD of
CMRS to the CommiuioD. without reprd to their former CbarlaeriDti011 as imrastate.
Stated differeDlly, Section 2(b) f 5 reservation of jurisdictioDal authority over wireless
im:rastate common c:arrier telecommunicaaons to the swa. dilnl.Md in l..oIIisiDNl PSC. bas
been elimiZJated.W The Supreme Court fOUDd in l..oIIisiDNl PSC tbat tbI Commission'5
decision to override Section 2(b) bid DO Iepi fOUDdarion. It abo oblervec1. however, tbat
Conaress could provide a fOllndation. J.tI In eDICtiDI tbI Budpc Act ill 1993, Coapess did
precisely what tbI LouisiDM PSC fOUDd IackiDI in 1986 - COJIINSI specifically delepred
authority to tbe Commission to reJU1are CMRS.

Conpeu bas ameDded Section 2(b) in similar circumlraDces to remove swe
jurisdiction wbere it wu aecesury or appropriar.e to advm:e a federal purpose. In
restrictiDc Section 2(b) in 1978 to except ameDdmeaa to die pole IlI'Cbmem provisioDl in
Section 224 of the Act. Coqresa stared dw the ameDdmem:

modifies existiDI [SJec:tion 2(b) . . . which limits the
jurisdiction of the Commission over comw:rina carriers to
[S)ectiODS 201 tbrouIh 2~ of. . . die [AJet. SiDce [die
ameDdec1 pole .tt'Cbment provision) would Jive die
Commission CATV pole IttlCbmem replarory IIItbority over
coDmCtiDl comrmmicariODl common carriers odIawiJc eumpc
from die provisicD of the 19~ [A]et. . . ,a COIIftiet ariIa
bctweeI1 the ljmjtatiOD on die COIIIIDiIIioa's jurildictioD of
[S)ection 2(b) aDd ill duly to replae UDIerpt~ ..
[S]ecticm 224. . . . [The 1IDCIIdme.. to SeetioD 2(1)>)]
removes thiI coafUct by removiDI the juriJdictioIIal IjmintimJI
of [S]ecIiaD 2(1)>) u tbey would ocbr:rwiIc apply to prcpa-.t
(S]cti<m ~.w

135« 47 U.S.C. 1152('b) (1995) (empbuis added).

1_5«. ,,~, McCaw~ Con",••• It ,-6: GTE ServiceC~ Ex~ ... to
William CaIon from carol Bjel1aDd filed in PR DocUt No. 94-105 on March 3, 1995 II 1
(-GTE £% Paru-).

1'~, id., 476 U.S. II 373~.

\6~, S. Rep. No. 9S-S80, 9Sdl CaDI., 1st Scss. 26 (1978), nprinled ill 1978 U.S.C.C.A.N.
(contine'... )
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Similarly. wben Conaress enacted the telephone relay service ("ns") provisions by adding
new Section 225 to the Communications Act (as pan of the Americans with Disabilities Act
of 1990) aDd the telemarketinl fraud provisions by addiDI DeW Section 228 to die
Communications Act (in the Telephone Consumer Protection Act of 1991). a refereDCe to
these provisions was included in Section 2(b) to remove any limitations on me Commi$$ion's
jurisdiction over the substantive provision'5 SUbject maer ,Ut

By ameDdiDI Section 2(b) to associate Section 332 with die provisions of the
Act governing pole aaacDmems. TIS requiremeDa. and te1emarketiDl, Section 332 read in
conjunction with Section 2(b) vests the Commission widl juriIdiction over <:MRS. This ,
conclusion is compelled because die adverbial c1aule in SecIioD 2(1) reprdiDa die Act's pole
aaachmentS. TRS. telemartetiDl aDd CMRS provisioal auWftes die Coun's ctirection in
LoWsUlM PSC £bat die main clause of Section 2(b) be 1 "rule of -"""'!Y COI'IIDVCtioD"
specifyq tbat no otber provisioDs of the Act be consaued to Jive the Commjuion
jurisdiction over iDa'ISWe telecommunications.

%. 5r1'- 332. Section 2(b). as ameDded. dictaIeI mat die sul'ltamm
provisions of Section 332 will~ me exteIa of die CommiIIioD', juriIdicrion over .,.
CMItS. Section 332. in IUI'D. as IIDeIIded by me Budpt Act. pIllS die CommiMioD sole :"
authority to repWe all iDleiswe IDd "iDInDre" rile ad eDIl'Y IIpICII of oms. 111 ocMr
worcls. Section 332 bas so "fedemlized" CMRS services tbat die IIOCioD of an "imnswe· or
"local" ponioD of the service bas DO effect on me CommiaiOD's juriIdiction.W A madi", of

(., .CODtimJed)

109. 134.

11~, Americ:aDs With DiIIbiliIiII At.:t of 1990 Pub. L. No. 101-336. Tide IV. 1401(1),
~ in 1990 U.S.C.C.A.N. 104 sa 321. 366-38 (l~: T~""COP.....
ProcecDOIl Act of 1991 ("1'CPA ). Pub. L. No. 102-243. iif! d ID 1991 U.S.C.C.A.N.
lOS Stat. 2394 (1991); Sts _ of~U~5'-' TePA.. ,.,riIrutI ill 1991
U.S .C.C.A.N. 1979 (die Pr·...... dill iii .Iipid diI bill ..Me it pva me Federal
CO"'U"U"iatitD0-... ample IUIbariIy to ....Ye ..... buI... prICtica . .
. . [aDd] [die] fJaibWIy II) Idapc ill rWes to cbIaIiDIlDIIbt coaditioaI.•).

l'ID die LIlIttI".". SIn1ca doc. for ..... die 0-==.-ciIId a.clulift
jurildicDoD owr .,...u.t rIdio (.$MR-) 11. .~dIIt wireIIu SMRI

-wiIbaalllM'd II) _ or . local' . . . • 11II OD I .....=-.... s.".,~.."., ID *'F~. tJ/ ,= 1tJ6.96D JIHz..'
IlNl A1IwtIdIrwrrI afPtltfj 2. II. 21. 73, 74. 19, 91, .. '3 11/* 10
()pclflliotls ill dw LIaIl " ...Srii« .......NO Ma. " .... *m 0fJiIti!ft tJIIIl
0rtMr. DocDl No.ll262, SI F.C.C.2d MS. 972-3 (1975) (-~ MfIblM SIn1cae). flI/'d
sMb 1IDftI., NtllitJlllll Au 'II t1/In. UtU. e.-'" Y. FCC, 525 F.2d 630. 6M-7 (D.C.Cir.
1976) (.NARUC"). 111 1912. Coap_ c:odiftId tbe CcwmiesinG's~ iIllANJ MDbW
~rvica by~ ScIioD 301 of die AJ:t to c'" dill die C"""",jajon's
juNdiction over I'Idio CO"'""JDicaao.. exteDds to U well U _1_
tranmiuioDS" of all privue WId mobile radio services (·PLMRS·). S. H. Rep. No. 97-

(c:onriJnaect" .)
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Section 332 according to canons of statutory interpretation as expres5ed in LouisitwJ PSC
and other cases suppons this conclusion.

As the SupremeCoun explaiDeci in Lollisimftz PSC, "the best way of
determining whether Congress iDteDded the reauWioDS of aD admiDisIruive aBeucy to
displace state law is to examine me aacure aDd scope of tbe aIIlbority IfIDEId by Congress to
the agency. ,,!!' The statutOry desip of Section 332(c)(3)(A). wbid! preempts stae authority
'over rate and emry reJUlati011 of oms "[n)onvilhmndq secUoDI1S2(b) aDd 221(b) of this
title . . ." ,W shows tbat states are preempflld from rep»ati", imrutIIe <:MRS rates aDd
emry "notwitbsuDdiDI" aDd. therefore. "wilbout reprd" to lIlY residual jurisdiction a state
may claim UDder Section 2(b) of tbe Act.~ This provilioD a1Io autborizIs die Commission
to approve or reject sw.e petitiODS to JrlDdfatber existio• <:MRS rue replation or apply for
new CMRS rare regulation.

The Bud.. Act·s use of me pbrue "tenDS IDd CODItitioDI· to delimit die scope
of state authority DO( otberwiIe preempted is difterem from die pbrue ·tenDS IDd CODditio.·
of iDtercoDDeCti011. In praerviDI sw.e autbority over "tenDS IDd CODItitioDI· of CMIS. dI&
Budget Act refers to "such maam as customer biUiDa iDtonDarioD UId pnctica aDd biWDIi
disputes and otber CODStUDel' pnxectiOD mauen. "at The Commi"iOll recaiIII exclulioye
jurisdiction. however, to ensure tbal "tenDS IDd CODditica· of ielCOJIIWI:tioD baweal LECs
aDd CMRS providers are just. reuoDible IDd DDDdisc:rimiDat.11' BecauIe mutUal
compensation can be viewed as relaliDl DOl only to rIf8I but to "teImI IDd COIIditioas" of
interconnection. tbe Commiui011 maiDs exclusive jurisdiction to esue die availability of
interconnection between LEes IDd CMRS prov1dm OIl a just. reuoDIble IDd
nondiscriminatory basis. it'

(...conrimtrd)
76S, 97th CaDI.• 2d Sell.• It 31.2=> IIPI'i-.t ill 1912 U.S.C.C.A.N. 1231 (citiQI
Fisher's Build SIdriDft JIf&. V. Tal 'II t1/1V~ .... m U.S. 650. 655 (1936)
("all radio si.... are 0._ by tim~ DIllIn"). In till~ of~ parity,
the Bud.pt Act tmtMts die Tide m~ nile dill~ D:JbiIe IImCeS ·are
imerstate by tbIir very DIIIIre" to all COIDIDa'CW mobile ridio~ u wen.

19~e iIl.. 476 U.S. It 374.

»s« 47 U.S.c. 1332(c)(3)(A).

I1S« GTE Ez Pane. It 2.

nSee H.R. Rep. No. 103-111, 103rd COllI.• 1st s.., 11260(.~ Report.).

tlSee 47 U.S.C. If lSI. lS4(i), IDd 201.

14k'''''' me Budpt Act federalizes subsramive rep1IboD of OARS. moreover, die
(conrimwt .. )
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By preemptinl state rate and entry autbority over CMRS, Section 332
reserves to the Commission jurisdiction to "occupy the field" of substamive CMRS
regulation. ~I In LouisilJNl pse, the Supreme Coun swec1 tbat "tile critical question in any
pre.emption analysis is always wbetber Coqress imendecl that It.raJ rrglUQlion suptntiU

S1Qlt Iaw."w The Supreme Coun's observation in LouisiDNJ PSC mat. abseDt
Congressioaally delelltee1 authority, "an IleDey literally bas DO power to act. let alone pre
empt the validly enactee1 lelislation of a sovereip Stare"n1 furtber supports me conclusion
that Section 332 authorizes the Commission to reguJare CMRS.

The forbearaDce provisioDS of Section 332(c)(I)(A) aIJo confirm that the
overall clesign of tbe statute is to vest jurisdiaion over CMRS with die Commission. By
lutboriziDI the Commission to fortar from eDforciDIany provilioD of Tide n. except
SectiODS 201, 202 IDd 208. Section 332(c)(l)(A) p1lces with die Commission me
responsibility to determiDr: wbelber enforcemem of any COIDII1OD curiap rqulation is
necessary "to ensure tbat the cbarles, practices. classificatiODI. or rqulatioDS for or ill
connection with [CMRS] are just IDd reasonable IDd are DO( unjustly or umasoDlbly
discriminatory. "W

Funbermore. Section 332(c)(1)(C) dirlcu die CommjaiOll co coDduct ",nm'li
reports" reviewiDI competitive market coaditioDs with respect to CMRS. Iu put of tbr:
stamtorily~ public iDretat f1DdiDl the Commiuion must make prior to specifying a
provision for forbearaDce, Section 332(c)(1)(C) requires me Commj-ioD to consider wbetbl:r
forbearmce or enforcemeDl of a provision "will promcxc competitive IIIIl'bt coDditioDS" for
CMRS providers. By beItowiDI on me CommisaioD so~ respoasibility for idcDIifyinl the
..competitive~ CODditioDs· to determiDr: wbecber repJation is aecessll)' to ensure just.

1'( .. .conrim'ed)
i.mercoDDCCtion provided by LEes to CMRS providers is eDlirely iDie1JtIIC in Dlture.

:z.s~t ill; SII tWO FMC eor,. v. H~. 498 U.S. 52. 'I (1990) (I pftlempc:ion c1aule in
the ERISA SlID- "ia collfCuoua for ill breIddl. It ...... U ID area of exclusive
federal COIICIt1l dII~ of~ .. law tbIl 'reJIIeI [to]' ID Iq'loYee beDmt ~1aD
IOVenlld by ~~ GMt v. Nilt'l SDI.ill WAINI MiINJI"".. A.a 'II.. 112 S.Ct.2374.
2314-' (1992) ( ~~ Secretary o(Labar 10 @ow or reject ..
bIz&nIout l1IIDCMl~ -.s OIl~~ c:Oiiditica ....... dill
me Sw.e a. ,.,.. II) Iafon:e all of ill oc:c:upIIiojIJ~ IllS bIaIdl -.nII oace
II'Proval is widldriWIL 1'111 ... UIUJIIPCicm of Uduaiw fIdiinl~ ill till ablezw:e
of~1D apptOved .. pllll is appIIeDl . . . . .)~ "",. v. GodIGiI TDWttr, Inc.• 13 F.3d
994 (6th-Ca. 1994).

»s.t ill. 476 U.S. It 369 (emphasis added) (citiDI RiCt IIGl. v. SatG Ft ElnatDr Corp.•
331 U.S. 218 (1947).

Z'7~t LoW.rillM PSC. 476 U.S. at 374.

lI~t 47 U.S.C. f 332(c)(1)(A)(i).
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reasonable and nondiscriminatory rates, Section 332(c)(l)(C) contemplates Commission
authority to regulate CMRS. without regard to interstate or inttUwe jurisclic:tioaal
boundaries. Section 332(d). moreover. expressly swes that the statUtory defInitions of me
phrases ~commercia1 mobile service" and "private mobile service" are to be "specified by
regulation by the Commission." and that me statutory pbrues "imercoDJIICted service" and
"public switched network" are to be "defined by relUWion by me Commission."l!'
Delelatinl to the Commission tbe authority to defiDe wbat CODStimres <:MRS. PMRS and
"inrercozmec:ted service." funher exhibirs CoapessioDll iDreDl as required by LouisionlJ PSC
"that Federal replation supersede state law. to. AccordiJIIlY, die stlDttory framework I
establisbed by Sections 2(b) aDd 332. as ameDded by me Budpt Act, demoDstrares
Conpess's imem to delque to the Commission exclusive audmity to direct CMRS
substantive rqulation.

Conpss's intent to invest the Commission with exclusive autbority over
CMRS is also manifest in me provisions in me Bud.. Act d:IIz provide me swa with aD
oppommity to petition for rue rqulation audIority. The Commip\on his sole autbority over
CMRS. ·UD1ess aDd umil astate files apetition for rue rep.Wion audmity IDd me
Commission approves it.11' Tbe Commiuion also bas sole ctiIcrecioD to "pull or ." lIIJ
state petition for autbority to rqu1ate tbe rues of CMJtS providers. "Ibae provisio.. paDl
the Commission exclusive autbority to decide wbetber a stile bas sufticieDdy proven eitbet'
that market coDl1itioDS with respect to CMRS fail to adequately pnxect iDIrucare CMRS
subscribers from discrimiDatory or unjust and wnucmable rates or that CMRS is a
"replacement for laDd tiDe r.elepboDe excbanF service for a substantia' portion of me
telepbone laDd liDe excbaDp service widWl [a) Scare. liD' Even if a stile bas sutticiently
justified gram of a petition for rare repWion aUlbority, me duraIicm of such audlority may
be limited "as me Commiuion deems DlCesAry. "D' In eitber·cue it is tbe Commiqion.
using rules it adopted pursuam to its implememation of me Budpt Act, tbat is required to

assess any swe petibODI.

Tbe lqislllive hiJIory also suppons me CODClusioll tbat me Budpt Act confm
upon die Commission exclusiw jurisdiction over substamive rquWioD of CMRS providm.

19Su 47 U.S.C. I 332(d).

JOSu iii.• 476 U.S. 11369.

3147 U.S.C. § 332(c)(3)(A).

:~~~~='~cl&S~IDd"~=~=~~raa:
subsunri,1 DUmber of 1.wtliDe teleobone sublcribers before a peciZion could be JrIDIIld. ~t
41 C.F.R. 120.13. Swe Petitions lor awbority to repla.re rams.

J3~t 41 U.S.C. f 332 (e) (3)(A).



. 9 •

Tbe specific jurisdictional provisions of Section 332. aetOrdiq to the House
Repon. are iDrendec1:

. . . [t]o foster the It'Owth and development of mobile
services that. by tMir N1lUrt. opnr1lt withDUlrtlQrd to stille
lines as Q1J ilflegraJ part of the NZtioNZl ttUCOmmuniClZtioflS
injrtzsrruaun.~

In adoptiDJ the SeDate's amendmem of Sectioll 2(b) to reserve exclusive
jurisdiction to the CommiuiOD over all substamive repWmy mazren mvolvm, CMRS. the
full Committee explailJed in the CoDferea:e Report tbIt:

[t)he SeDate Amenctmem comaiDs a tedIIlic:aJ .mendmeDr to
Section 2(b) of die COIDIIWDic:ations Aa to cltutfy thlll 1M
Commi.uion Juu the QllZhDriry to rtluklte commerciJIJ mobile
services.»'

1"bese starelDeaa reiDforce the imetptcranon tbat die Budpt Act's ameDdrDems to SectioDI
2(b) aDd 332(c) pve die Commiuioll jurisdiction over oms rates m:l emry witboul reptd
to their iDttutaIe iIIIUre.

m. TIle Can hdoa lUI Sole JuriIdIc:doa OYer CMIS~ Issues
Beca.. CMRS Is Part of ID~ Network.

~ ctiIcu.IIId above, die Budpt Aa e11:eDds to die Commiaion elClusive
juriJcliction over imruWe CMRS rates. repnlleu of die pbysically iDIruIIIe DIIW'e of the
facilities.W But. even if die JIIUIPOIC of the Budpl Act were DOt airely tnDIpIreIIt. the
Commission m:l couns ba'le CODIiIremly beld dill juriIctictioD over conunnJIical:iQ services
is to be deretmiDed by die DIIID'e of tbe coIIIIINoicltiolll, DOl die pllysicallocation of
facilities. A call carried OD iImiGIe facilities is juriIdictioDI.U aD u-SIIIe
c01lJDlUDication. subject CD federal feIUlation. wIleD tbe call is c.onNC18d to aD iDIlmWe
netWork.U! ~ sbown below, siDce CMRS is pan of aD ilDllUIIe IIIItWOIt., <:MRS calls ue
iDbereDdy hau,. ill III1IIl'e IDd dIus subject to the Commissioll's sole jurildic:tion.

"5« H.R. Rep. No. 103-111, 11260 (empblsis added).

15Sn. H.R.~ No. 102·213. 103d COllI.• 1st Sea. 494. 497 (1993) (-CoDferm::e bpon.)
(empbasis addeii1).

J6See 47 U.S.C. " 1S2(b), 332(c)(3)(A).

"5« New fort r,lqIrDtw v. FCC, 631 F.2d 10$9. 1066 (2d Ca. 1910).
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For example, in Ben System TarifJ OJ!erings, the CommiqioD beJd tIw it bas
exclusive jurisdiction over lates, terms and conditions associated with imercoDDeCtion to
intraState facilities when the local facilities are "an essential link in 0 imerswe aDd foreiJ11
communications services. "W In Lincoln reLtphoM, the Court of Appeals rejected the stare's
uJUD1ent that the Commission lacked jurisdiction over LiDcoln TelephoDe because all of the
company's facilities were loc:arec1 within die State. Tbe Court of AppaJ.s fOUDd that:

The courts . . . have Dever adopred such a narrow view of
me Commission'S jurisdiction. Ramer, diose fIcilities or
services tbat substami'Uy affect provision of iDretawe
colDlllUllication are DOt deemed to be imrutare in IIIIDft even
thouIh mey are lcxared or provided wUbiD me COIIftDes of ODe

swe.1r

CODSis1em with the boundaries on the Commiuion's juriIdicIion U elllDCiaIed
in LouisiDntz PSC, me Commission bas juri.scliction. over rIleS. t.etmI IDd coaditiODI of
interconnection, even if physically imruwe, when the faci1ilies or servic:el11 issue
substantially affect provision of iDIersWe CMRS COIDIDUIIicaDoD.- III Ibis repnt. bocb
Congress in esublisbjDI the CMRS carqory of services ill die Budpt As:t aDd die

lIStt Sea System TtJrlt/ 0Jfmit J oJ LoctIl~Fadlitiaotf:ri~ by 0tIwr Commoll
C4nitn, 46 F.e.C. 2413, 4f, (1974) (-Bell S)'IIIID Tariff . e). tlfr.-d SIIb MM.,
BtU Ttl. Co. of PfJuuylvallilJ v. FCC, .503 F.2d 1250 (3d Cir. 1974) (citiJII Ttw,. UGsing
Corp. et aI., Memol'tllilblm ODiIIiDn IlItd 0rrIerC=- No. 190. 45 P.C:C.2d 204. 220
(1974), atrd SIIb 1IDfft•• NDm CiJrDliM Util. '13. 537 F.2d 717 (4dI Cir. 1976). em.
demtd, 4"'29 U.S. 1027 (1976) (die COII.IDliJIjoQ om:iIId a.clulive~ over
~DDeCtio~ of~~i-~ to die .aoawidI. ririII:a.t JlUl!lic te~De
netWork); UM.~ r""~. «til. 31 P.C.C.2d 103 (Ie'ViIw~ 1973). aJr~
FCC 13-854 (the Connn7'gioa .....-d esclusive~ over Dial a.onaoa Paiel
("DRPe) equipmeDl tbat wu PIft of. tIIIionide deta. CCW'''''J'ricaao.~ even
thou.p me faCilities were UIId in put for If!IlWIIj-ioD of iDIruIa1e communncioDl».

395ft Litrcoln T~/cJItDM. 659 F.2d 111109 11.15 (cidai/diIItD Alicrf1ttItM. 111&. v. FCC. 328
F.2d 556 (D.C. Cir. 1964); NortII C4r0liM UtUiIiIu o-n'lI V. FCC. 552 F.2d 1036. 1()u'
1048 (4Cb Cir.). c:.n..... 434 U.S. 874 (1977); No"" 0It0IbttJ UtilItia C4wun'1I v.
FCC. 537 F.2d 7rt (4dl Cir..). em M1UMl., 429 U.S. 10'l7 (1976».

-A1dao',p ..~T" 0JTmq11lld Lin&oltIT~ ...~ PSC
dec die ..-.- o--1aim a.c1uIiw~i1ion to ardIr
~ to _ am "ct.... ftlMjM 'fttid .. -m. z...-.. nc. Ill,~
l..DrIi.ritwJ PSC CUI Ccnm"" dIciIiaD ro~ - t"I'I'" of IOC
enM .... Cemrex lin dII Court of AppIIII .... till e(e]WD it 0iIaa WIle • ~ly
iDIru1aIe service. die FCC miPt weU bave ludlDtily to ~dapd~ rep". i1IlDU~
if - u would~ bile - it wu MHcal1Y sold in •~~~__ .-vices: ~ Sft
lllbIDis IMa Ter ~CD. v. FCC. 813 F:%d ICW. 113 11.7. (D.C. CII'. 1919); _1IlItJ PffIIIDII of
1M~ TtllphDM Com1JtIIw tJ/ Vi!liIIiG ftJ' G~ 1tIIIbtI ".. it is IIDt Fultv
Subi~Cl to tM ComMiuiOll'1 JlliUdit:nOll U"., _ ~QIftDfU Acf t1/ 1934, 2 FCC Red
5912. 5984 (Com. Car. Bur. 1917); lHellualory1tM#JtlOII.~ f1I S«IiDIJ 2(b)(2) of
tM CommlllliCQtiOlV ACl of 1934 to .U ~rrztUll CtHirptIIIiD. 2 FCC Ri:d 1750 (1987).

,
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Commission in implememiDI me Budpt Act have fOUDd commercial mobile radio services to
fonn an interstate aDd nationwide wireless communications ~ort. Tbe lqislative history
of the interconnection provisiom of Section 332 states. for example, tbat Coapas -considct"s
the right to inrereoDDeCt an imponam ODe wbich tbI: Commission sba1l seek to promote. siDce
intereonDICtion serves to enbl"CA: competition aDd adVlDCe a samteg Dltioaal Dl:tWort.-!1I
DefmiDg tbe market for CMRS, moreover, the Commiuion obIerved dill me -direction is
away from a 'balbDizect view'· dw sees cellular, SMRs, pqiDI, etc.• competiDa in separate
markers" aDd DOtIld dill owaenb.ip coocemratioll aDd service otferiDI expasioll is movinl
the majoritY of me wireless iDdumy toward Dltiollwide pop'IPbic muters.!l'

AJ the Commission bas previously recopized. CMRS IIItWOIb lie pan of a
nationwide wireless "DerWort of DIlWOrts.· aDd mu1UIJ compeIIIIIioa IDOCIeIl for
imercormection between )'DctUne LECI aDd CMJtS providm are ••"i.1 to die rapid aDd
comPetitive build out of DItioIlwide wireless DIlWorD. The Commilliml is liceDsiDI PCS
usq Major TradiDI AreII (MTAJ) aDd Basic TrIdiDI AreII <BTAI) dIM do DOl rapect _
state bouDdaries. The COIDIIUuioD bokll exclusive juriJd.icDoa OWI''' ruJeI of die raid fal
in:tercoDZJleCtion between LEes aDd eMItS provident aDd all odIIr ... reprd.iDa l'IIeI.
terms aDd coDditioDl of illelCObMICIion between such providen. TbiI view is eadrely
consistent with the approICh me CommiuioD took in ia receDl eJamjNri<m of CMJtS-ro
CMRS imercoDDeCtioll. wben: me CommiuioD did DOt aaempt to IIpUIIe iDIerconDection
into federal aDd stare portions. !II

A coaclulioD tbIl me CommiU1on 1ICb juriIdicIioa to repIIIe local CMRS
rares is, therefore. coaavy to the juriIdicboaa1 ,-Ulm... of Budpt Act aDd pre-Budpc
Act cue law. UDder.U s,- TIII'i// 0jfmII,3 aDd LiIIcDIII T•.".. aDd comrary to die
CMRS S.COM RIport twJ 0nJIr. die Commjaioll - wboIJy IpUt fnD SICIioa 332(c) 
reaUD5 jurisdiction UDder SecIioDI4(i). 2(b) ad 332(a) of me Act to order LEes to tIritf
rates. tmDJ aDd CODdiI:icD for iIIIfccmre:%ioD to eMItS fIcilities. iD .. of lIlY ·local· or
iDIrurare aspeca of eMItS u.laMrw:tioD raIlS. ~ COIII!- ad die CommiMioD DOW
both bave offtciaDy dUl'n&"'. CMRS is pan of the u._ public swiIcmd telepboDe
aenvork. GmD _ a-QA'e:tioD bawleD LEes IIId CMRS providen. arMS a mung)
compeDSltimllDDdel is viIIllD the compeUtive deploymea of a wireJeII ·DltWork of

·'Sft HOUle Report. It 261.

as.. l'!'l!.~ t1/ S«1iCJft 6GQ2,.) t1/.. o-iIIIII ....~ Act t1/ 1~3:
A1IIIIIIJJ lJqOrt tIIfIl NliJJyIil t1/~JW M.ut CottditiIJtii willi~ til erurcsL:n:iGl
Mobit. S.rvica. FintlllpDrt, Fe 95-317, at " 59. 63-i (reIeIMd AIJpIt 11. 1995).

45ft~ Accus tmdl",~0bU~~ til CDwusu,roUJI Mobik RildiD
~rvicu, NOIicc of PI'OOOIId RWemaki"l aDi Notice of 1Dquiry. CC Doc_ No. 94-54. 9
FCC Red S408. S460 (19M).



- 12 •

1etwodcs, It the Commission retains exclusive jurisdiction over rates, terms aDd coDditions of
Interconnection.

rv. The Commissioa Must Restate its Jurisdic:tioD to Ayoid Coafusioa.

In the CMRS Second RIpoff and ()rrUr, the CommisIioIl exercised its statutory
authority to forbear from applyiq Section 203 of tbe Act to require CMRS providers to
tariff tbeir rares.1!I In reachi. this CODClusion the Commission ot.rYed tbat -reviJecl
Section 332 does not exreDd me Commission's jurisdiction to the rep1IrioD of local CMRS
rates.·U' As discussed above. this colIClusion reflecU • pre-Budpc AJ:t. UIdi1ioDal Section
2(b) analysis over me scope of tbe Commission's CMRS jurisdjcIioD dill is iAIa:urare. 'Ibis
jurisdictioDll statemelll must be clarified to CODform witb die Cmnmission'$ actual
jurisdiction over CMRS-lO-LEC imerconaectiOl1.

Several parties seekina clarifation or reccmsideraCioI have questioDed tile
Commission's juriJdictioDIJ fiJ¥linp in die CMRS S«Ottd Repoff aNI Or*r. For example.
McCaw aDd MCI uqe the CommiSlioD to clarify tbat it recaiDI exclusive juriIdictioD witb
regard to muma! compeDIIlion between LECJ IDd CMRS providers reprdIesa of die dqree
of pbysic:ally imrastarI: facilities involved. Punuam to the IDI1ysjs laid QUI above, Cox
suppons such clarification.

!be Commiuion bas exclusive juriIdictioD to require LEes aDd CMRS
providen to comply with. federal model of mungl compeDlllioll for iDIercoImectiOl1. The
laDlUllC of me Bu4pt Act demoDsa'ares t1IIl Co.- bas JI'IDIIld die Commission sole
authority over die rarest tenDI aDd coaditions of CMRS i.DIercoaDec:ti wUbout reprd to
me physically iDI:rIsIate lOCIIioD of fIcilities or the oeberwiIe iDI:ruIIIe DIIIII'e of. call.
Otber jurisdictioDal tbeoria wouklllllllify Coap'eaioal i-. to elllbtilh aD illersrare.
nationwide wirelesl -..art of _worb. - TbIre dIuI is ID 1II'JIS DIed to conect die
misstaremeDt in tbe CMltS Sttcottd It6porr tJIId OrtMrs co..... die fWl eDIIIl of me
Commiuion's j\v:iIdictioD. Tbe CoaUDisaioD CIJIDOf IIId sboWd DOt forbeIr fJ'Oal jurisdiction
speciftca1ly fOUIId II) be ill die public iDlelest IIId JI'IDIIld to die Commjaioll by the Bu4pt
Act. Tbe 0 ......,. radIier sbDWd .. tbat it baa exclulivc jurildictiall to Idopl UDiform
federal polic7 ..,..... ~. IenDI aDd coMjrjoN UIOCiaI8d widl CMIS~Il.
reprdIesa of die pIIyIi:aIl)' -local- or iDauIUt si1ultioD of CMRS fIcilities.

"Su SeCONl ~rr DNl OrrIn. 9 FCC Red 1411. It 1479-1410 (1994) (·CMRS Secoad
Repon aDd Order-).

dSn id.• 9 FCC Red It 1480.


